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 1.  TIME:  9:00   CASE#: MSC18-01067 
CASE NAME: TEJERO VS NRG ENERGY SERVICES, 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION/PAGA 
SETTLEMENT FILED BY AARON TEJERO JR 
* TENTATIVE RULING: * 
 

Plaintiff Aaron Tejero, Jr., moves for final approval his class action and PAGA 
settlement.  Separately, he moves for approval of costs, attorney’s fees, and a representative 
incentive payment.  The two motions will be considered together. On September 10, 2020, the 
Court entered an order granting preliminary approval of the settlement. 

A. Background and Settlement Terms 

The original complaint was filed May 25, 2018.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, and failure 
to pay for time or expenses associated with obtaining mandatory drug tests. Pursuant to 
stipulation, an amended complaint adding a PAGA cause of action was filed on May 3, 2019.  
A Second Amended Complaint was filed on June 12, 2020.   

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator.  The matter was removed to federal 
court, remanded, then removed again.  After a settlement was reached, the parties then 
stipulated to another remand. 

There are three primary types of claims asserted by plaintiff.  First, the unpaid overtime 
claim is based on the indication that defendant paid overtime based on the federal statute 
(FLSA), which requires overtime only where an employee works over 40 hours per week, 
instead of applicable state law, which requires overtime where an employee works more than 
eight hours per day.  Apparently, the use of alternative work-week schedules led to this issue.  
In the supplemental submission, counsel describe their contention that for seven of defendant’s 
nine locations, the required election procedures for adoption of alternative work-week schedules 
were not followed.  No information initially was provided concerning how much difference in 
overtime pay actually occurred as a result of this alleged policy.  In their supplement, counsel 
advise that they obtained a sample of information for 28% of the class, which enabled them to 
estimate the number of shifts that qualified for daily overtime and the total hours of overtime, to 
extrapolate those numbers to the entire class, and to then apply the hourly overtime rate.   

Initially, there was no discussion of a sub-class of persons who worked alternative work-
week schedules. 

Second, the complaint alleges that new employees were required to take a drug test, 
but the time spent traveling to obtain the test was not compensated, nor were travel expenses 
reimbursed. 

Third, the complaint alleges that defendant failed to provide proper meal and rest breaks.  
Initially, nothing in the record indicated the existence of any uniform policy or practice that would 
explain the extent or scope of the violations, or justified class treatment. In their supplement, 
counsel explain that defendant generally did not train employees in proper rest and meal break 
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policies, did not monitor whether breaks were taken, and did not have written policies expressly 
providing for premium pay for missed breaks, 

A gross settlement amount of $2,250,000, non-reversionary, will be paid to the 
Settlement Administrator.   

PAGA penalties would be $100,000, resulting in a payment to the LWDA of $75,000.  
A class representative incentive payment would be made to plaintiff in the amount of $10,000. 
CPT Group, Inc., is the settlement administrator, and estimates costs at $10,000.  Litigation 
costs would not exceed $35,000.    Attorney’s fees would not exceed one-third of the fund, i.e., 
$750,000.  This would leave a net payment to the class of $1,370,000, which would be divided 
into wages, interest, and penalties.   

Notice to the class would be provided, which would include the number of work weeks 
for each member, which is the basis for determining each class member’s share.  The class 
members will not be required to file a claim.  Class members may object or opt out of the 
settlement.  Various prescribed follow-up steps will be taken with respect to mail that is returned 
as undeliverable.   

Based on the estimated class size (about 520), the average settlement share is about 
$2,635.   

B. Settlement Implementation 

Notices were mailed to the 511 class members on October 7, 2020.  Another five notices 
were mailed November 4.  23 notices were returned as undeliverable, and follow-up resulted in 
new addresses for 12 notices.  Two requests for exclusion were received.  No objections were 
received.  On person was added to the class.  (See Thompson Dec.) 

 

C. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
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penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

D. Attorney Fees, Litigation Costs, Settlement Administrative Costs 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  As the Court stated in granting preliminary approval, however, even a proper common 

fund-based fee award, however, should be reviewed through a lodestar cross-check.  In Lafitte 

v. Robert Half International (2016) 1 Cal. 5th 480, 503, the Supreme Court endorsed the use of 

a lodestar cross-check as a way to determine whether the percentage allocated is reasonable.  

It stated:  “If the multiplier calculated by means of a lodestar cross-check is extraordinarily high 

or low, the trial court should consider whether the percentage used should be adjusted so as to 

bring the imputed multiplier within a justifiable range, but the court is not necessarily required to 

make such an adjustment.”  (Id., at 505.)   

As part of the motion for approval of attorney’s fees, plaintiff has submitted information 

concerning the fee award.  Ten different attorneys worked on the matter, with hourly rates 

ranging from $485 to $775.  The total hours billed was 803.9, resulting in a lodestar of 

$525,614.50.   
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Litigation costs were capped at $35,000.  Plaintiff seeks approval of $31,115 in litigation 

costs.  Counsel has submitted a breakdown sufficient to enable the Court to determine that the 

costs are reasonable.   (Perez Declaration, Par. 18.) 

Settlement administration costs are capped at $12,000, which is the amount stated by 

the administrator to be their costs.  

E. Representative Incentive Payment 

As indicated in the order granting preliminary approval, criteria for evaluation of 
representative payments are discussed in Clark v. American Residential Services LLC (2009) 
175 Cal.App.4th 785, 804-807.  Plaintiff requests a payment of $10,000.  Plaintiff argues that the 
payment is needed to provide an incentive for persons to serve as class action representatives, 
that there is a risk of stigma, and that plaintiff provided a general release resolving any other 
employment-related claims against defendant.  No declaration from plaintiff is provided.  There 
is no indication that plaintiff had any other employment claims that were of value, or that he 
suffered any actual reputational loss, or of the time he spent working on the case.  This 
settlement is on the relatively large side, compared to most settlements reviewed in this Court.  
In addition, the “disparity” between the requested payment and the average class member’s 
recovery ($2,635) is far less than confronted the court in Clark.  Nonetheless, balancing these 
factors, the Court reduces the incentive payment to $5,000.  The difference shall be added to 
the fund for payment to the class members.  

F. Discussion 

The Court analyzed the overall fairness of the settlement in granting the motion for 
preliminary approval, and that discussion will not be restated here.  Only two class members 
opted out of the settlement, and no objections have been received, which provides some 
support that the settlement is fair.  The Court finds that the settlement is fair, reasonable, and 
adequate. 

Considering the nature of the work done, and the overall benefit to the class of the 
settlement, the attorney’s fee of one-third of the recovery is reasonable.  Conducting the 
lodestar cross-check, the lodestar fee results in a multiplier of 1.43.  This is significant, but the 
Court does not consider it “extraordinarily” high, given that the case led to a good result for the 
class and that this is a contingent fee case. 

G. Conclusion 

The motion for approval of the settlement, and the motion for approval of attorney’s fees, 

costs, and representative enhancement payment are granted, except that the representative 

payment is reduced to $5,000.   

Counsel is directed to prepare an order including this order and the additional findings 

included in the proposed order lodged with the motion.  The ultimate judgment must provide for 

a compliance hearing after the settlement has been completely implemented, which should be 

obtained by counsel by consulting with the Department’s clerk.  Disbursement of 5% of the 

attorney’s fee award shall be withheld by the administrator pending the compliance hearing. 
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 2.  TIME:  9:06   CASE#: MSC18-01067 
CASE NAME: TEJERO VS NRG ENERGY SERVICES, 
HEARING ON MOTION TO/FOR ATTY FEES, COSTS AND EXPENSES FILED BY 
AARON TEJERO JR 
* TENTATIVE RULING: * 
 
See line 1. 

 


